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June 26, 2020 

VIA EMAIL DELIVERY 

Marlene H. Dortch, Esq. 
Secretary 
Federal Communications Commission 
445 Twelfth Street, SW 
Washington, DC  20554 
Attn: Audio Division, Media Bureau 
 

Re: K232FX, Granger, IA  
Facility ID No.  203232 
Construction Permit File No.   BNPFT-20180419ACA 
Construction Deadline: June 8, 2021   

 
Request for Tolling of Construction Permit  

 
Dear Ms. Dortch: 
 

M&M Broadcasting, Inc. (“Licensee”) holds the above-captioned construction permit 
(“Construction Permit”) to construct the facilities of K232FX, Granger, IA.  By its counsel and 
pursuant to Sections 1.3 and 73.3598(b) of the Commission’s Rules,1 Licensee hereby requests 
tolling of the June 8, 2021 construction period for the Construction Permit.   

 
The impact of COVID-19 pandemic has forced Licensee to delay work on the 

construction of its facilities as authorized by the Construction Permit.  The State of Iowa issued a 
government order on March 17, 2020 declaring a public health disaster state of emergency and other 
measures to help slow the spread of the COVID-19 virus.2 The Governor has since issued over a 
dozen government orders and/or proclamations to protect public health and safety and to mitigate 
the effects of the COVID-19 pandemic (collectively, the “Orders”).  These Orders and the economic 
fall-out from the issuance of the Orders have made work on construction very difficult (and not 
desirable, for public safety reasons).  Moreover, despite the fact that Iowa is allowing certain 
                                              
1  47 C.F.R. §§ 1.3, 73.3598(b). 
2  This state of emergency was last extended on June 10, 2020.  See Kimberly K. Reynolds, Governor of 
Iowa, Proclamation of Disaster Emergency (June 10, 2020), 
https://governor.iowa.gov/sites/default/files/documents/Public%20Health%20Proclamation%20-
%202020.06.10.pdf, attached hereto as Exhibit 1.  

https://governor.iowa.gov/sites/default/files/documents/Public%20Health%20Proclamation%20-%202020.06.10.pdf
https://governor.iowa.gov/sites/default/files/documents/Public%20Health%20Proclamation%20-%202020.06.10.pdf
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businesses to “open up” under certain conditions, some parts of the state are already 
experiencing an uptick in new cases.3  Dallas County, where K232FX is to be located, has one of 
the highest numbers of confirmed COVID-19 cases in the state, and is directly adjacent to Polk 
County, which has the highest number of confirmed cases in the state.4  Because of this Act of 
God, tolling is appropriate, starting from the time of the recent government actions and 
remaining in effect for six months, absent earlier resolution of the COVID-19 issues.  
 

Section 319(b) of the Communications Act of 1934, as amended, provides that a 
construction permit “will be automatically forfeited if the station is not ready for operation 
within the time specified or within such further time as the Commission may allow, unless 
prevented by causes not under the control of the grantee.”5  The Commission has established 

                                              
3  See Joel Achenbach et al., Coronavirus hot spots erupt across the country; experts warn of second 
wave in South, WASH. POST (May 20, 2020), https://www.washingtonpost.com/health/coronavirus-hot-
spots-erupt-across-the-country-experts-warn-of-possible-outbreaks-in-south/2020/05/20/49bc6d10-9ab4-
11ea-a282-386f56d579e6_story.html (noting that “the risk for resurgence is high in some parts of the 
country, especially in places where cases are already rising fast,” including Crawford County, Iowa, 
where the “caseload has risen by 750 percent”); Mike Brownlee, Some southwest Iowa counties see 
increase in COVID-19 cases, DAILY NONPAREIL (May 31, 2020), 
https://www.nonpareilonline.com/news/special_coverage/some-southwest-iowa-counties-see-increase-in-
covid-19-cases/article_f05ccffd-fa25-59f4-a575-b359edf7c774.html; Ryan J. Foley, Iowa Buying 500 
Ventilators as Second Wave of Virus Looms, U.S. NEWS & WORLD REP. (June 11, 2020), 
https://www.usnews.com/news/best-states/iowa/articles/2020-06-11/iowa-buying-500-ventilators-as-
second-wave-of-virus-looms; Ryan J. Foley, U. Iowa researchers project hundreds more COVID-19 
deaths, ASSOCIATED PRESS (May 15, 2020), https://apnews.com/dc51b6e3eed15a397e2d4ead2c331d88; 
Alison Gowans, Coronavirus spike cancels plans to restart traditional farmers market in Iowa City; it 
will remain drive-thru for 2020, GAZETTE (June 24, 2020), 
https://www.thegazette.com/subject/news/business/coronavirus-spike-cancels-plans-to-restart-traditional-
farmers-market-in-iowa-city-opting-to-remain-drive-through-for-2020-20200624; Mary Green, Reynolds 
doesn’t plan to reinstate COVID restrictions, as cases rise in certain parts of Iowa, KCRG (June 23, 
2020), https://www.kcrg.com/2020/06/24/reynolds-doesnt-plan-to-reinstate-covid-restrictions-as-cases-
rise-in-certain-parts-of-iowa (noting a rise in COVID-19 cases in some of the state’s key population 
areas);  Amie Rivers, WATCH NOW: Iowa's cases, deaths per capita rise; Reynolds reopens more 
businesses June 1, COURIER (May 26, 2020), https://wcfcourier.com/news/local/watch-now-iowas-cases-
deaths-per-capita-rise-reynolds-reopens-more-businesses-june-1/article_3875e11e-f926-5db8-892b-
51ad91222af9.html. 
4  See Coronavirus in Iowa: Tracking COVID-19 curve of cases, deaths, KCCI (June 25, 2020 1:34 PM), 
https://www.kcci.com/article/coronavirus-in-iowa-tracking-covid-19-curve-of-cases-deaths-june-
22/32934571 (County by County Map Cases in Iowa). 
5  47 U.S.C. § 319(b) (emphasis added). 

https://www.washingtonpost.com/health/coronavirus-hot-spots-erupt-across-the-country-experts-warn-of-possible-outbreaks-in-south/2020/05/20/49bc6d10-9ab4-11ea-a282-386f56d579e6_story.html
https://www.washingtonpost.com/health/coronavirus-hot-spots-erupt-across-the-country-experts-warn-of-possible-outbreaks-in-south/2020/05/20/49bc6d10-9ab4-11ea-a282-386f56d579e6_story.html
https://www.washingtonpost.com/health/coronavirus-hot-spots-erupt-across-the-country-experts-warn-of-possible-outbreaks-in-south/2020/05/20/49bc6d10-9ab4-11ea-a282-386f56d579e6_story.html
https://www.nonpareilonline.com/news/special_coverage/some-southwest-iowa-counties-see-increase-in-covid-19-cases/article_f05ccffd-fa25-59f4-a575-b359edf7c774.html
https://www.nonpareilonline.com/news/special_coverage/some-southwest-iowa-counties-see-increase-in-covid-19-cases/article_f05ccffd-fa25-59f4-a575-b359edf7c774.html
https://www.usnews.com/news/best-states/iowa/articles/2020-06-11/iowa-buying-500-ventilators-as-second-wave-of-virus-looms
https://www.usnews.com/news/best-states/iowa/articles/2020-06-11/iowa-buying-500-ventilators-as-second-wave-of-virus-looms
https://apnews.com/dc51b6e3eed15a397e2d4ead2c331d88
https://www.thegazette.com/subject/news/business/coronavirus-spike-cancels-plans-to-restart-traditional-farmers-market-in-iowa-city-opting-to-remain-drive-through-for-2020-20200624
https://www.thegazette.com/subject/news/business/coronavirus-spike-cancels-plans-to-restart-traditional-farmers-market-in-iowa-city-opting-to-remain-drive-through-for-2020-20200624
https://www.kcrg.com/2020/06/24/reynolds-doesnt-plan-to-reinstate-covid-restrictions-as-cases-rise-in-certain-parts-of-iowa
https://www.kcrg.com/2020/06/24/reynolds-doesnt-plan-to-reinstate-covid-restrictions-as-cases-rise-in-certain-parts-of-iowa
https://wcfcourier.com/news/local/watch-now-iowas-cases-deaths-per-capita-rise-reynolds-reopens-more-businesses-june-1/article_3875e11e-f926-5db8-892b-51ad91222af9.html
https://wcfcourier.com/news/local/watch-now-iowas-cases-deaths-per-capita-rise-reynolds-reopens-more-businesses-june-1/article_3875e11e-f926-5db8-892b-51ad91222af9.html
https://wcfcourier.com/news/local/watch-now-iowas-cases-deaths-per-capita-rise-reynolds-reopens-more-businesses-june-1/article_3875e11e-f926-5db8-892b-51ad91222af9.html
https://www.kcci.com/article/coronavirus-in-iowa-tracking-covid-19-curve-of-cases-deaths-june-22/32934571
https://www.kcci.com/article/coronavirus-in-iowa-tracking-covid-19-curve-of-cases-deaths-june-22/32934571
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procedures for tolling the construction period for construction permits when warranted.6  
Specifically, Section 73.3598(b) provides that a construction period will toll when construction is 
prevented for certain “causes not under the control of the permittee.”7  To receive tolling, a 
permittee must demonstrate that it could not build due to a Commission-recognized encumbrance 
and that the permittee has had, in total, less than three unencumbered years to construct the 
facility.8   

 
Licensee submits that tolling of the Construction Permit would be appropriate in this case 

because, due to circumstances not under the control of Licensee, construction of K232FX is 
being encumbered by delays caused by a worldwide pandemic of historic proportions.  While the 
radio station is considered an essential business, to ensure safety of its employees during this 
health crisis, Licensee is operating with the limited staff necessary to provide essential operations 
at its facilities to minimize the spread of the virus.  Licensee is reluctant to commit employees 
and resources to preparations for construction and later to the construction itself during the 
current crisis.  Similarly, in the current circumstances, the ability to schedule engineering and 
tower contractors to construct these new facilities is in doubt as is the economic capacity to make 
these commitments.  Finally, Licensee anticipates that delays and limitations due to the 
pandemic will continue into the summer and possibly into the fall and beyond.   
 

As such, completing construction in the current timeframe may well not be possible.9  
Given the unique circumstances caused by the COVID-19 pandemic, Licensee’s inability to 
work on construction is beyond its ability to control and should be considered an “act of God,” 
which serves as a basis for tolling under Section 73.3598(b) of the Commission’s rules.   

 
 
 
 
 
 

                                              
6  47 C.F.R. § 73.3598(b); see also 1998 Biennial Regulatory Review – Streamlining of Mass 
Media Applications, Rules and Processes, Report and Order, 13 FCC Rcd 23056 ¶¶ 83-90 
(1998) (“Streamlining R&O”); 1998 Biennial Regulatory Review – Streamlining of Mass Media 
Applications, Rules and Processes, Memorandum Opinion and Order, 14 FCC Rcd 17525 ¶¶ 31-
45 (1999) (“Streamlining MO&O”). 
7  47 C.F.R. § 73.3598(b). 
8  Wendell & Associates Request to Waive the Period to Construct Unbuilt Station WKNJ(AM), 
Harriman, New York , Memorandum Opinion and Order, 17 FCC Rcd 18576, n.13 (2002).  
9 Cf. Streamlining R&O ¶ 84. 
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Licensee therefore submits that the public interest will be served by tolling the June 8, 
2021 construction deadline for the Construction Permit, effective as of March 17, 2020, for six 
months, or until the date on which all orders affecting construction of K232FX’s new facilities 
are lifted. 
 
 

Respectfully submitted, 
  
       WILKINSON BARKER KNAUER, LLP  
 
       /David D. Oxenford/ 

David D. Oxenford 
       Kelly Donohue 

Counsel for M&M Broadcasting, Inc. 
 
cc: Tom Hutton 

Victoria McCauley  
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